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finds that a particular instance of non-
compliance was de minimis in nature
and duration.

(b) A petition for an exemption on
the ground that the violation described
in a notice of noncompliance was de
minimis in nature and duration may
only raise issues related to entitlement
to an exemption and shall contain or
be accompanied by supporting docu-
mentation. Issues relating to entitle-
ment to a de minimis exemption not
raised in the petition shall be deemed
waived.

(c) In ruling upon such a petition, the
Administrator shall consider:

(1) The magnitude of the excess emis-
sions and whether the source’s non-
compliance is recurring or persistent;

(2) The steps the source owner or op-
erator is taking to eliminate the cause
of the excess emissions and to mini-
mize such emissions;

(3) Whether any significant economic
savings are likely to accrue to the
owner or operator of the source as a re-
sult of the noncompliance;

(4) The character of the emissions,
and their impact on ambient air qual-
ity; and

(5) The duration of the violation.

(d) A hearing on a petition for a de
minimis exemption shall be informal.
The hearing shall be scheduled upon
notice to the public. Reasonable oppor-
tunity to testify and for submission of
questions by the public to the peti-
tioner shall be afforded. The decision of
the hearing officer will be made in
writing within a reasonable period of
time after the close of the hearing.

§66.33 De Minimis exemptions: mal-
functions.

(a) The Administrator may, upon no-
tice and opportunity for a public hear-
ing, exempt the owner or operator of a
source if he finds with respect to a par-
ticular instance of noncompliance, that
such noncompliance was de minimis in
nature and duration, and was caused
solely by a sudden and unavoidable
breakdown of process or pollution con-
trol equipment.

(b) A petition for an exemption on
the ground that the violation was de
minimis and was caused by a sudden and
unavoidable breakdown of process or
pollution control equipment may only

§66.33

raise issues related to entitlement to
an exemption and shall contain or be
accompanied by supporting docu-
mentation. Issues relating to entitle-
ment to an exemption that are not
raised in the petition shall be deemed
waived. In making such finding the Ad-
ministrator shall consider whether:

(1) The violation was de minimis in
nature and duration within the mean-
ing of §66.32;

(2) The air pollution control equip-
ment, process equipment, or processes,
including appropriate back-up systems,
were designed, and have been main-
tained and operated in a manner con-
sistent with good practice for mini-
mizing emissions;

(3) Repair of the malfunctioning
equipment was undertaken and carried
out in an expeditious fashion as soon as
the owner or operator knew or should
have known that the malfunction ex-
isted or that applicable emission limi-
tations were being violated or were
likely to be violated;

(4) All practicable steps were taken
to minimize the impact of the excess
emissions (including any bypass) on
ambient air quality;

(5) The excess emissions were not
part of a pattern indicative of inad-
equate design, operation, or mainte-
nance;

(6) Off-shift and overtime labor were
utilized where necessary to ensure that
repairs were made as expeditiously as
possible or that emissions were mini-
mized to the maximum extent possible;
and

(7) The level of economic savings, if
any, accruing to the source owner or
operator was de minimis.

(c) Any activity that could have been
foreseen, avoided or planned for, or any
breakdown that could have been avoid-
ed by the exercise of reasonable dili-
gence shall not constitute grounds for
an exemption under this section. Such
activities include, but are not limited
to, sudden breakdowns avoidable by
better maintenance procedures, phas-
ing in and out of process equipment
and routine maintenance.

(d) A hearing on any petition for an
exemption based upon the unavoidable
breakdown of pollution control equip-
ment shall be informal. The hearing
shall be scheduled upon notice to the
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§66.34

public. Reasonable opportunity to tes-
tify and for submission of questions by
the public to the petitioner shall be af-
forded. The decision of the hearing offi-
cer will be made in writing within a
reasonable period of time after the
close of the hearing.

§66.34 Termination of exemptions.

(a) Exemptions pursuant to §66.31(a)
1), (2), (3), and (5) will cease to be ef-
fective upon termination or revocation
of the order on which the exemption is
based.

(b) Exemptions pursuant to
§66.31(a)(4) will cease to be effective
when the order or decree is terminated
or revoked, or the inability to comply
ceases to be for reasons entirely be-
yond the control of the source owner or
operator as defined in §66.31(c).

(c) Exemptions granted pursuant to
§66.32 or §66.33 shall terminate at the
time specified in the exemption.

(d) The Administrator shall notify
the source owner or operator, in writ-
ing, that the exemption has termi-
nated, and shall specify the date from
which the penalty shall be calculated.
The notice shall be transmitted as re-
quired by §66.12. The source owner or
operator shall respond to this notice
within 45 days of its receipt and in the
form provided in §66.13.

§66.35

(a) The Administrator may upon no-
tice and opportunity for a hearing re-
voke an exemption granted to the
owner or operator of any source at any
time in accordance with paragraphs (b)
and (c) below.

(b) An exemption may be revoked and
a penalty for the period of non-exempt-
ed noncompliance assessed if:

(1) The grounds for the exemption no
longer exist or never did exist, or

(2) In the case of an exemption under
§66.31, the source owner or operator has
failed to comply with any interim
emission control requirements or
schedules of compliance (including in-
crements of progress) contained in the
extension, order, suspension or EPA-
approved consent decree on which the
exemption was based.

(c) The Administrator shall provide
the source owner or operator written
notice containing the information re-

Revocation of exemptions.

40 CFR Ch. I (7-1-10 Edition)

quired by §66.12 and a statement of the
reasons for revocation. The notice shall
also specify the date from which the
source owner or operator must cal-
culate a penalty. The notice shall be
transmitted as required by §66.12. The
source owner or operator shall respond
to this notice within 45 days of its re-
ceipt and in the form provided in
§66.13.

Subpart E—Decisions on Exemp-
tion Requests and Challenges
to Notices of Noncompli-
ance

§66.41 Decision on petitions.

(a) Within thirty days after receiving
a petition filed under §66.13, the Ad-
ministrator shall notify the source
owner or operator in writing that:

(1) The petition demonstrates that
the source owner or operator is enti-
tled to part or all of the relief re-
quested and that the notice of non-
compliance is withdrawn or modified
accordingly;

(2) The petition does not contain suf-
ficient information to demonstrate
that the source owner or operator is
entitled to part or all of the relief re-
quested. The Administrator shall speci-
fy what deficiencies exist and request
that the source owner or operator sup-
plement his petition within thirty days
of receipt of that request. If the peti-
tion is not supplemented adequately
within this time, or, if supplemented
adequately, still fails to demonstrate
entitlement to relief, the Adminis-
trator shall grant a hearing under
paragraph (a)(3) of this section. Any
supplemental material provided pursu-
ant to the Administrator’s request
shall be evaluated as provided in para-
graphs (a)(1) and (a)(3) of this section.

(3) A hearing is granted on the issue
of whether the source is in violation of
applicable legal requirements or is en-
titled to an exemption under §66.31,
§66.32, §66.33, or on both.

[45 FR 50110, July 20, 1980, as amended at 50
FR 36734, Sept. 9, 1985]

§66.42 Procedure for hearings.
(a) Except as provided in §§66.32 and
66.33, hearings granted under

148



		Superintendent of Documents
	2014-08-27T14:42:21-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




